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Enforcement Opportunities under the Environmental Protection Act 1986 for Excessive Noise

s.49.  Causing pollution and unreasonable emissions

· s.49(4)  A person who intentionally or with criminal negligence emits or causes an unreasonable emission – 

(Not Delegated to CEO of Local Authority for Prosecution)

	Individual
	$ 125 000

	Body Corporate
	$ 250 000


Penalty: (Tier 1)

· s.49(5)  A person who emits or causes an unreasonable emission – 

(Not Delegated to CEO of Local Authority for Prosecution)

	Individual
	$ 62 500

	Body Corporate
	$ 125 000


Penalty: (Tier 2)

Note: “Unreasonable emission” is defined by s.49 (1) of the Act as an emission of noise that “unreasonably interferes with the health, welfare, convenience, comfort or amenity of any person”.

s.51.  Occupiers of premises to take certain measures

The occupier must comply with the prescribed standard for noise, namely the Environmental Protection (Noise) Regulations 1997, and take all reasonable and practicable measures to prevent or minimise noise.

(Not Delegated to CEO of Local Authority for Prosecution)

	Individual
	$ 25 000

	Body Corporate
	$ 25 000


Penalty: (Tier 2)

s.65.  Environmental protection notices

In the case of an emission that does not or is unlikely to comply with a prescribed standard, an EPN can be issued that requires the emitter to –

· investigate the noise emission;

· prepare a noise management plan;

· take noise control measures;

· meet a noise limit;

· monitor noise; or

· report on actions taken.

· s.65 (5)  Person who fails to comply with a requirement of a environmental protection notice –

(Authority to issue an EPN is delegated to the CEO of a Local Authority.  In accordance with s.114 (4) a prosecution can be initiated by the CEO of Local Authority provided that the notice was issued by that authority in accordance with s.65(1))

	Individual
	$ 62 500

	Body Corporate
	$ 125 000


Penalty: (Tier 2)

Note: The requirements placed in an EPN can be subject to appeal.

Note: For all the above offences a daily penalty is also applicable.

s.79.  Unreasonable noise emissions on premises

· s.79(1)  Person who uses, causes or allows equipment to be used that emits unreasonable noise –

(Prosecution can only be instituted by an authorised person, a police officer or any 3 persons directly affected by the alleged offence in accordance with s.79(2))

	Individual
	$ 5 000

	Body Corporate
	$ 5 000


Penalty: (Tier 3) 

Note: “Unreasonable noise” is defined by s.3(3) of the Act and regulation 5 of the Noise Regulations.

s.80.  Installation of equipment emitting unreasonable noise

· s.80(1)  A person shall not install equipment that emits unreasonable noise –

(Prosecution can be initiated by an Authorised Person of a Local Authority in accordance with s.114(1b)).

	Individual
	$ 5 000

	Body Corporate
	$ 5 000


Penalty: (Tier 3) 

Note: If an occupier is convicted under s.79 and the equipment causing the offence was installed by another person, s.80(2) provides an avenue for the occupier to recoup from the installer both the cost of the installation plus any penalty imposed under the s.79 offence.

s.81.  Noise abatement directions

An instruction (written or verbal) to cause unreasonable noise to cease, or take measures to abate the unreasonable noise.  Has effect for a maximum 7 days.

· s.81(2)  Failure to comply with requirements of a noise abatement direction –

(Authority to issue a NAD is by virtue of being an “authorised officer”.  Prosecution can be initiated by the CEO of the Local Authority, with the consent of the DEC’s CEO, in accordance with s.114(3))

	Individual
	$ 25 000

	Body Corporate
	$ 25 000


Penalty: (Tier 2) 

s.81A.  Seizure of noisy equipment

· Equipment may be seized – no financial penalty, but any reasonable costs of seizing and storing the equipment can be recouped by the CEO of the Local Authority before the equipment is returned.

(Authority to seize is by virtue of being an “authorised officer”.  Equipment can be held for a maximum of 7 days.)

s.82(2).  Powers in respect of Noise Abatement Directions

· s.82(2)  Failure to provide an “authorised person” with a name and address –

(Prosecution can be initiated by the CEO of Local Authority, with the consent of the DEC CEO, in accordance with s.114(3))

	Individual
	$ 25 000

	Body Corporate
	$ 25 000


Penalty: (Tier 2)

s.83.  Assistance to be provided to authorised persons

· s.83  Failure to provide assistance to an “authorised person” –

(Prosecution can be initiated by the CEO of Local Authority, with the consent of the DEC CEO, in accordance with s.114(3))

	Individual
	$ 25 000

	Body Corporate
	$ 25 000


Penalty: (Tier 2)

s.92A to E.  Seizure

· Equipment may be seized and may be subsequently returned subject to CEO’s conditions.

· s.92C(3)  Failure to comply with a condition imposed upon the return of the “thing” –

(Not Delegated to CEO of Local Authority for Prosecution.  Authority to seize is by virtue of being an “Inspector”.  Item may be retained for up to one year, or until conclusion of the case (if brought)).

	Individual
	$ 62 500

	Body Corporate
	$ 125 000


Penalty: (Tier 2)

· Avenues are available for the CEO of the Local Authority to recoup reasonable costs for the seizing and storing of the item.

Note: Must read the Act and the Environmental Protection Regulations 1987 for the details and conditions of seizure.

s.93.  Delay or obstruction of inspectors or authorised persons

· A person who delays or obstructs or does not comply with any reasonable requirement of an inspector, authorised officer or police officer commits an offence.

(Prosecution can be initiated by the CEO of Local Authority, with the consent of the DEC CEO, in accordance with s.114(3))

	Individual
	$ 25 000

	Body Corporate
	$ 25 000


Penalty: (Tier 2)

s.99.  Police officers may inactivate audible alarms

· A police officer may disconnect an alarm that has been sounding for not less than 30 minutes.

· The costs incurred are recoverable by the DEC.

s.99J. Giving an infringement notice

· A Police Officer may issue an infringement notice for a Tier 3 offence, i.e. “s.79 Unreasonable noise emissions on premises” only.

· An EHO may issue an infringement notice for Tier 3 offences, i.e.  “s.79 Unreasonable noise emissions on premises;” “s.80 Installation of noisy equipment” and for an offence under the Noise Regulations i.e. r.6 Regulation of Noise from a Public Place

Note: See Schedule 6 of the Environmental Protection Regulations 1987.

(Authority to issue is by virtue of being an “Inspector”).

	First Offence
	$ 250

	Second Offence
	$ 500


Penalty:
Receiver of penalty may elect to have matter heard by a court, in which case the maximum penalties apply.
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