Guide for Issuing an

 Environmental Protection Notice

Under Section 65 of Environmental Protection Act 1986

(as amended 2003)

What an EPN can/must do

An EPN may require the owner and/or occupier, being the person(s) bound by the notice, to take one or more of the following actions –

a) investigate the extent and nature of the emission and its consequences;

b) prepare and implement a plan for the prevention/control/abatement of the emission;

c) take such measures as the CEO considers necessary to prevent/control/abate the emission;

d) ensure that the amount of noise emitted from the Premises when measured at a specified point DECs not exceed the limit specified in the notice;

e) monitor the effectiveness of actions taken under requirements (a), (b), (c) or (d) of the Notice; 

f) report to the CEO on any action taken under requirements (a), (b), (c), (d) or (e) of the Notice.

The EPN may require the recipient to do the above in accordance with an approval, direction or requirement of a type specified in the notice by a person specified in the notice.

The EPN must specify –

a) the name and address of the person on whom it is served;

b) the reason for which it is served;

c) a description of the relevant premises and its location sufficient to identify both;

d) the period within which the investigation, plan and measures are to be completed; and

e) the frequency of information to be reported to the CEO.

The EPN must describe –

a) the form of the investigation to be undertaken;

b) the form of the plan to be prepared and implemented;

c) the measures to be taken;

d) the form of monitoring to be undertaken; and

e) the content and form of information to be reported to the CEO.

When to use an EPN

The EPN is likely to be more useful than an Infringement Notice or Noise Abatement Direction in the following situations –

· ongoing noise issue where short term notices and directions are not achieving a solution, eg. noise from a music store;

· noise from an industrial premises or commercial premises such as a hotel where the occupiers do not recognize they have a noise problem and are not being cooperative, the solution may be complex;

· where it is desirable to bring to the attention of the owner of the land that their occupier is not complying with the noise regulations; and

· where the CEO would like to show residents that he is taking concrete action.

Consultation 

It is advisable that a DEC Noise Officer be consulted to ensure that an EPN is the most appropriate tool to use, as opposed to a Noise Abatement Direction or Infringement Notice.  A site meeting may assist.  Note that the DEC may be put in position later (through the appeal process) to support or reject the EPN, so it is a good idea to get them on-board at an early stage.  

You or your CEO may wish to seek the advice of Councils’ solicitors at any stage.  It is also advisable to consult complainants to ensure that the EPN strategy will provide the comfort they desire, and that they understand the timing implications.

Fair Warning

Because of the large penalties, the possibility of wide-ranging requirements and the land title implications associated with an EPN, natural justice requires that a warning should be given to the owner/occupier that the CEO is considering the issuing of an EPN, and the consequences for the recipient if this occurs.

 “Reasonable grounds”

To issue an EPN, the CEO must have “reasonable grounds” for believing that noise emissions exceed the prescribed standard. This is perhaps a lesser standard of certainty than in the case of a PAN, where the CEO had to be “satisfied”.  

The following table provides an initial indication of the level of data that may be needed to justify “reasonable grounds”.

	Level of information available
	Information constitutes reasonable grounds to issue an EPN requiring the action specified below (Yes/No/Not needed)

	
	Investigate noise emission
	Prepare and implement noise management plan
	Take necessary measures
	Ensure noise emission DECs not exceed limit
	Monitor or report on actions

	No measurements but a few complaints
	No
	No
	No
	No
	No

	Some measurements, not conclusive, but indicative of likely exceedance
	Yes
	No
	No
	No
	Yes

	Measurements indicate clear exceedance
	Yes
	Yes
	No
	No
	Yes

	Measurements/calculations by LGA or consultant indicate clear exceedance and show the limit at the reference position needed for compliance
	Not needed
	Not needed
	No
	Yes
	Yes

	Measurements/calculations by LGA or consultant indicate clear exceedance and identify physical measures needed for compliance
	Not needed
	Not needed
	Yes
	No
	Yes


Strategy

Consider the outcome you wish the EPN to achieve, in particular –

· who the EPN will be served on – owner/occupier (or both);

· decide what “Actions to be Taken” will be required under the EPN;

· decide time frames to meet “Actions to be Taken”.

Developing the EPN
Develop the actual EPN through the use of the standard template, noting –

· accurate Property Title information is required on the EPN – the City’s Land-Administration Officer may assist here.  A Title Search (~ $10.00 per title) is required through LANDGATE to obtain a copy of the relevant Title(s).  This information is then included on the EPN;

· a business name search through Council’s solicitors will ensure the EPN is issued to the correct business;

· the DEC may assist in correct wording for “Reason for Which Notice is Served” and “Actions”.

Timing of actions 
Allow a reasonable time period for the actions required in the notice.  An investigation by an acoustical consultant may take 3 weeks to 3 months, depending on the complexity of the task.  

If specifying “Implementation of a Plan” or “Measures to be Taken”, be wary that one or more of the measures may require a Development Application to be approved by the Principal Planner.  Should there be any question as to whether a DA is required (or whether it can be approved) arrange to meet with the Principal Planner before the EPN is finalised.

Signing the notice

The EPN needs to be signed by the delegated Officer – in this case the City’s CEO.  This step will involve briefing the CEO as to reason for the EPN and possible implications which may arise.  The CEO must have “reasonable grounds” for issuing the EPN, as outlined above.  The CEO may wish to seek Council endorsement for the issuing of an EPN.

Covering letter

The covering letter should –

· explain the background to the EPN and the head of power under which it is issued;

· include relevant noise measurement reports;

· outline penalties for non-compliance; and

· outline rights of Appeal under Section 103 of the Act and where to appeal.

The letter may also indicate any grounds on which the CEO may consider revoking the notice, eg. if the occupier ceases to use the equipment causing the exceedance, or more time is needed to complete a required action.  This may prevent an appeal.

Issuing the EPN  

It is recommended that the notice be served in person – by two officers with notes in diaries for future reference.  However, registered mail is acceptable.

Registration of EPNs
The registration provisions for EPNs are basically unchanged from those for PANs.  Section 66 of the EP Act requires the CEO to send a copy of the EPN to the Western Australian Planning Commission, and –

· if the land comes under the Transfer of Land Act 1893, or the Land Administration Act 1997, to the Registrar of Titles; or

· if the land is alienated from the Crown but is not under the Transfer of Land Act 1893, to the Registrar of Deeds and Transfers.

The EPN is registered on the title of the land by the Registrar of Titles or the Registrar of Deeds and Transfers, in the form of a Memorial. It is landgate may assist here.  (Note: the usual landgate lodgment fee Does not apply to EPNs).

Memorials are ‘attached’ to the title of the land and can severely restrict the use and value of that land while they remain in place, in particular –

· the outgoing owner or occupier of the land must notify the CEO of that fact and the name and address of the succeeding owner and occupier, and must notify the succeeding owner and occupier that the notice is binding on them (section 67); and

· the WA Planning Commission cannot approve subdivision or amalgamation of the land unless the CEO  consents to the approval (section 68).

The WAPC and the Registrar of Titles or the Registrar of Deeds (LANDGATE) must also be notified formally when an EPN is revoked.

Appeals
Any person who is aggrieved by or disagrees with a requirement of an EPN or an amendment to an EPN may appeal to the Minister.  The appeal must be in writing, setting out the grounds of appeal, and lodged with the appeal fee within 21 days of the serving of the notice.  In dealing with the appeal, the Appeals Convenor for the EP Act –

· is required to seek the advice of the CEO of the DEC on the appeal;

· may consult the appellant and others to try and resolve the point at issue; and

· considers and reports to the Minister on the appeal.

Make sure all complaints, field notes, meeting notes, calculations, measurements etc have been kept in case the DEC needs to refer to them.

Note that the EPN remains in force while the appeal is being determined.  

Compliance with EPN
Failure to comply with an EPN is a Tier 2 offence, unless the person DECs not comply “intentionally or with criminal negligence”, in which case it is a Tier 1 offence.  The recent amendments to the EP Act make it clear that the CEO of the LGA can institute a prosecution for the first kind of failure to comply with an EPN.  (This clarifies previous uncertainty about whether the delegation to the CEO of the LGA enabled him to institute the prosecution).  Prosecution for a failure of the second kind (“intentionally or with criminal negligence”) would be instituted by the CEO of the DEC.

Monitoring for compliance with the EPN should be conducted as if gathering evidence for legal action.  Diary notes, file notes and photos (if appropriate) are recommended.

Amendment or revocation of an EPN

The CEO can amend or revoke an EPN by notice in writing served on every person bound by the notice.  An amendment may include revoking or amending or extending the period for meeting any requirement.  Before amending a notice, the CEO must give each person bound by the notice reasonable opportunity (at least 21 days’ notice in writing) to show why the notice should not be amended.  

